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WIDTH OF “MODIFICATION”

Introduction

What is the scope of the requirement for the power to modify being
conferred by the scheme?

The meaning of “ to modify” : the competing theories
Can the exercise of an existing power under the scheme be excluded?

Can an employer announcement effectively modify the scheme where the
trustees, in whom the power to amend is vested under the scheme rules,
become awar e of the announcement and either do nothing or act upon it
without taking any formal action to amend the scheme?

WHEN DO THE TRUSTEES NEED A CERTIFICATE?

Whose task isit to identify which rules have been modified for the purposes
of giving a section 67 certificate?

A dilemma: where the trustees want a certificate but the actuary does not
think oneisrequired

Isthe actuary required to give a certificate on the demand of the trustees,
where the modifications are such that there can be no effect on members
accrued rights and entitlements?

Isthere a conflict between:

- section 67(4)(a), which states that the prescribed
requirements for the purpose of securing that no power to
which section 67 applies“ is exercised in any manner which,
in the opinion of the Actuary, would adversely affect any
member ...” ; and

- the certification regulations, which state that “ an actuary
shall certify to the trustees of the scheme that, in his opinion,
the exercise of the power in the proposed manner to modify
the schemewould not adversely affect the member ...”

does the use of the negative in the regulations impose a more stringent test
than the section?
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What are the entitlements and accrued rights of an active member? Are they
restricted to accrued rights (as defined in section 124(2) and thus restricted
to the rights asif the member had opted out of pensionable service)? Or do
they include something wider as well, such as the revaluation of benefits?
Should the actuary solely consider the accrued rights and entitlements of
members immediately before and immediately after the modification takes
effect?

In considering the effect of a modification on members' benefits, should the
actuary consider its effect on each member separately and on each benefit
separately, or apply a value test, i.e. consider the overall impact of the
modification on the member’ s pension benefits?

Is the contingent beneficiary protected in the right of the member while the
member isalive, not in hisor her own right?

Is the member’ s statutory or scheme right to a transfer value an
“entitlement” or “ accrued right” for the purposes of section 67? What is
the status of the “ transfer test” ?
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How does Section 67 apply to augmentation powers?

I's the augmentation of benefits a modification which “ would or might affect
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Other powers

FORM OF CERTIFICATE

Should actuaries include in the certificate additional information relevant
to their opinion as to the effect of the modification, such as legal advice
received or assumptions used?

SECURITY OF BENEFITS

Is the security of benefits an issue which ought to be taken into account by
the actuary when considering the effect of the modification?

Isit relevant whether or not the schemeisin, or is about to go into, winding
up?

In considering whether a change to winding up priorities would adversely
affect members' accrued rights and entitlements, should the actuary who is
aware that the scheme islikely to go into winding up in the near future take
a different approach to the one which would otherwise be taken?
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CONTINGENT EVENTS

To what extent must the actuary take into account contingent eventsin
forming his opinion, e.g. where the modification is likely to be prejudicial
only in very unusual circumstances?

Should the actuary, in relying on information provided by trustees and
employers, take into account when assessing the contingency the possibility
that they may not be aware of all aspects of members' personal
circumstances?

If security of benefitsis an issue, must the actuary form a view of future
levels of security, such as by reference to future economic factors and
changing scheme membership, or can he base his opinion solely upon
security immediately before and immediately after the modification?

CONTINGENT BENEFITS

Are benefits payable to a particular class of beneficiaries at the discretion
of the trustees the “ accrued rights’ of those beneficiaries? What is the
effect of changes to the size of the class to be considered by the trusteesin
the exercise of that discretion or the size of benefits payable to those
beneficiaries so selected?

Could a certificate be given where the modification:

(i) widened the class of people prospectively entitled to the
benefit without reducing the amount of benefit;

(i) reduced the scope of the relevant class of contingent
beneficiary;,

(iii)  reduced the duration of payment of benefits to a contingent
beneficiary (for example, by reducing the maximum age for
payment of a benefit to a child in full-time education from 25
to 23);

(iv)  changed a discretion to pay a spouse’s benefit from“ any
beneficiary” (including the legal spouse) to the legal spouse
or, if thereisno legal spouse, to any other beneficiary

What of a modification which removed the right of a member’slegal spouse
to be paid a spouse’ s pension, replacing it with a provision that, where a
member had a legal spouse but is living with a common law spouse, part or
all of the benefit should go to the latter?

BENEFITS CONTINGENT ON FUTURE ECONOMIC CIRCUMSTANCES

What factors are to be considered by the actuary when considering a
proposed modification to guaranteed pension increases?
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Can an actuary give a certificate where the method of GMP revaluation is
altered (whether it is effected by the exercise of an existing power or by way
of scheme amendment)?

MODIFICATIONS INCORPORATING GUARANTEES OR UNDERPINS

Which of the following guarantees/under pins would be effective to allow a
certificate to be given in the context of a change to the definition of
pensionable earnings and/or final pensionable earnings under a scheme
which might otherwise affect accrued rights:

(@ for benefits accrued to the date of modification, calculate
final pensionable earnings as the greater of:

- that calculated on the new definition at the date of
(subsequently) leaving pensionable service; and

- that calculated on the old basis at the date the
change is introduced, without any revaluation;

benefits after the date of the modification accruing on the
new basis,

(b) for benefits accrued to the date of (subsequently) leaving
pensionable service, calculate benefits as the greater of

- those calculated for all pensionable service on the
new definition; and

- those calculated for pensionable service to the date
of modification, on the old definition;

(© as (a), but the guaranteed minimum amount isincreased in
the same way in which a deferred pension would be, so that
on subsequent retirement or withdrawal from service the
pension on the new definition is compared with the
guaranteed amount increased by statutory revaluation;

(d) grant a pensionable service credit (or debit) such that the
combination of a new pensionable service definition and a
new final pensionable earnings definition gives the same
benefits at the date of modification as under the current
definitions (without adding any revaluation to the guarantee
on subsequent withdrawal or retirement from service)

RECTIFICATION OF EARLIER ERRORS AND OTHER LEGAL IMPERATIVES
Would section 67 apply to a rectification of a scheme (whether by deed or

by Court Order) which operated to reduce the level of benefit provided
under the provisions as originally drafted?
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13.2 What if the amendment reflects an overriding legal imperative, such asa
statutory requirement to modify the scheme?

14. RETROACTIVITY

14.1  Does section 67 require the certificate to be signed by the actuary before
the power modify is exercised?

15 WHEN THINGS GO WRONG

15.1 Inwhat circumstances may an actuary’s certificate be successfully
challenged for non-compliance with section 67? What is the effect of such a
challenge on the modification?

16 THE ROLE OF PROFESSIONAL GUIDANCE

16.1 Towhat extentisit possible to give actuaries guidance on the matters
raised in this Opinion? What would be the risks for actuariesin following
such guidance or for the profession in giving it?
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