Asbestos briefing note
What is asbestos?
Asbestos is a naturally occurring silicate that occurs in three main varieties: Amosite (brown), Crocidolite (blue) and Chrysotile (white).  It has a number of favourable properties such as being flexible, strong and durable and it is also resistant to fire, heat and corrosion.   Asbestos is also abundantly available and therefore relatively inexpensive.  The combination of these factors meant that asbestos was very useful in a wide range of applications and most industrial processes that involve heat or friction have previously made use of asbestos-containing components.  Asbestos was once considered a “miracle mineral” and it was classified as a “strategic mineral” by the US Government during World War II.  Industries where asbestos was heavily used include shipbuilding, construction and the railways, where it was used in brake linings.

Asbestos related diseases
Several diseases have now been linked to asbestos exposure.  Many of these diseases have long latency periods, which means that there is often a long delay, in some cases in excess of 40 years, between the original exposure and the onset of any symptoms.  This means that many workers were exposed to asbestos long before the its dangers were fully appreciated and adequate controls were therefore not in place at the time to protect them.

The main asbestos-related diseases are:

· Mesothelioma (cancer of the pleural membrane, the lining of the lung);
· Lung cancer;
· Asbestosis (diffuse, interstitial fibrosis of the lungs – non-malignant); and
· Pleural plaques and pleural thickening (scarring and thickening of the lining of the lung – non-malignant).
Mesothelioma is regarded as a “signature” disease of asbestos, which means that it is only known to be caused through exposure to asbestos.  It is almost always fatal within at most two years of diagnosis.  On the other hand, many cases of asbestosis do not involve significant impairment and pleural plaques are almost always symptomless and are usually only detected when the individual is scanned or x-rayed for some other reason.
Given that most people’s exposure to asbestos will usually have occurred over a period of several years and that asbestos-related diseases typically have long latency periods, in the event of a successful claim for compensation being made it is not uncommon for multiple insurance policies spanning several decades to be impacted by a single claim.

Asbestos in the US
In the US, asbestos consumption peaked in 1973 at approximately 800,000 tons per annum.  Asbestos use in the workplace was virtually eliminated by the early 1980s.  Although the US did mine some of its own asbestos, it was highly dependent on imports to meet local demand, mainly from nearby Canada.  
Epidemiological studies estimate that approximately 27 million Americans experienced significant occupational exposure to asbestos during the twentieth century, with as many as 100 million Americans having some sort of occupational exposure to asbestos.

In the early days in the US, people diagnosed with asbestos-related diseases sued their employers who in turn made a claim under their workers’ compensation insurance policies.  Such claims were typically settled on a “no fault” basis and the levels of the awards were relatively small.  In 1973 a landmark case,  Borel v. Fibreboard, transferred claims into the tort system where compensation was sought from the manufacturers of asbestos and asbestos-containing products.  These manufacturers  then sought reimbursement under their products liability insurance coverage.
Faced with a deluge of claims, many of the largest manufacturers of asbestos-containing products have been forced into bankruptcy.  Since the early 1980s around 90 companies have filed for bankruptcy as a direct result of asbestos litigation.  With the major defendants in bankruptcy, plaintiff attorneys turned their attentions to the (often smaller) peripheral defendants who manufactured products containing only the slightest trace of asbestos, as well as those companies that did not actually manufacture asbestos-containing products but instead owned or operated a facility where they were used.  Estimates suggest that over 8,400 US companies have been named in the asbestos litigation at some stage.  
In an effort to maximise compensation, plaintiff attorneys typically bundle claims from a small number of claimants with a serious disease with claims from a large number of claimants with fairly limited (if any) symptoms and/or impairment.  Faced with the possibility of enormous jury verdicts on the few serious cases, defendant companies have often settled these claims en masse, meaning that many claims are settled outside court and that large numbers of people without any significant impairment have received compensation.

To date there have been approximately 750,000 asbestos claims filed in the US and with no end to the litigation in sight it is unquestionably the longest running mass tort in US history.  
Legal reforms

Each US State effectively has its own legal system.  Some of these are recognised as being more friendly to plaintiff attorneys than others.  For example, at one point in the litigation around one in five of all asbestos claims were being filed in Mississippi, which is home to less than 1% of the US population.

In an effort to curb the litigation and in the absence of a federal solution to solve the problem, several states have now enacted some sort of tort reform.  Examples of such reforms are as follows:
· The introduction of medical criteria, setting minimum standards of impairment to be met before a claimant is entitled to compensation;
· Limiting the venues of trials to where the defendant resides, or where the alleged acts, events, or injury took place;
· The creation of inactive dockets, where claims from claimants without an impairing asbestos-related disease are placed until they develop a more serious asbestos-related condition;

· Class action reform, barring the consolidation of cases without the consent of all parties; and
· The elimination of, or restrictions on, joint and several liability, effectively reducing the share of bankrupt defendants’ claims that are assumed by solvent companies.

Costs to the insurance industry
Various commentators have published estimates of the ultimate costs of the asbestos litigation in the US.  These estimates range from $200bn to $275bn, which are made up of:
· Uninsured losses (to be paid by the defendant companies)
$80bn – $175bn

· US insurers






$55bn – $80bn

· Non-US insurers





$30bn – $60bn

A significant portion of the liabilities of non-US insurers will be borne by London Market insurers and reinsurers.
Based on their statutory returns as at year-end 2008, the US insurance industry had booked approximately $64bn in respect of its asbestos-related liabilities, suggesting anything from a surplus of $9bn to a deficit of $16bn, although a surplus would seem unlikely.
Asbestos in the UK
Asbestos was not mined in the UK but large quantities were imported, mainly from South Africa.  The number of asbestos-related deaths per head of population is expected to be greater in the UK than the US.  In addition, whilst it is expected that the worst affected US generation were born in the 1920s, their European counterparts are believed to be around twenty years or so behind.  In the UK the number of male Mesothelioma deaths is currently expected to peak in 2016 at around 2,000 deaths per annum.
Legal developments 
There have been a number of significant legal developments over the past decade affecting asbestos-related claims in the UK.

Mesothelioma is generally regarded by medical experts as being an indivisible disease in that it can, in theory, be caused by exposure to a single asbestos fibre.  The first high profile UK asbestos-related ruling was the Fairchild decision by the House of Lords in May 2002.  In this case the claimant had worked for three different employers, all of which admitted to negligently exposing him to asbestos dust.  However, as it was not possible to determine which employer had exposed the claimant to the asbestos fibre which had given rise to his Mesothelioma, the defendants argued that none of them should be found liable and as a result the claimant would potentially receive no compensation.  Instead, however, the House of Lords decided that all three employers should be joint and severally liable for causing the claimant’s disease as they had each materially contributed to the risk of him developing Mesothelioma.
In the Barker case in 2006, the House of Lords effectively overturned its previous ruling in Fairchild by deciding that an employer was only liable for their share of the claimant’s Mesothelioma claim, based on the time and intensity of the relevant exposure.  Following this decision there was considerable public outcry which resulted in the Government intervening by amending the 2006 Compensation Act to effectively restore the pre-Barker position.  This means that the current position is that a Mesothelioma claimant can bring 100% of its claim against any negligent employer and that employer is then responsible for seeking contributions from any other negligent employers.

In the UK the majority of asbestos-related insurance claims are made under employers’ liability policies.  However, a small number of claims are also made under public liability policies.  The majority of public liability policies cover injuries or illnesses that “occur” during the policy period.  As a result, in 2006 the Court of Appeal ruled in the Bolton v MMI case that, in a Mesothelioma case, it is the insurer that was on risk when the malignancies occurred (some time after the original exposure) that should be liable and not the insurer on risk at the time of the original exposure.
Following this ruling a group of insurers sought clarity in terms of the treatment of employers’ liability policy wordings by taking a number of test cases to the High Court.  In contrast to public liability policies, employers’ liability policies typically cover injuries or illnesses that are “sustained”, “contracted” or “caused” during the policy period.  In 2008 the High Court ruled that in such cases the intention of the parties when entering into the original insurance agreement was that the trigger date should be the date of inhalation of the fibres and not the date when the tumour developed and therefore “caused” in the context of Mesothelioma or other asbestos-related diseases.  This decision, which reaffirmed decades of previous practice of handing employers’ liability Mesothelioma claims,  is currently being appealed and at the time of writing (June 2010), the outcome of the appeal is still awaited.
Pleural plaques

In October 2007, the House of Lords upheld a Court of Appeal ruling that asymptomatic pleural plaques do not constitute actionable or compensable damage.  In response to the ruling, the Scottish Parliament passed an Act in March 2009 so that pleural plaques remained compensable north of the border.  A number of insurers launched a judicial review to challenge the lawfulness of the Act.  The Court of Session rejected this bid in January 2010, although this ruling has since been appealed by the insurers involved.  This means that pleural plaques claims in Scotland remain essentially stayed pending the outcome of the appeal.
By contrast in England and Wales, in February 2010 the Government announced its long awaited decision in relation to pleural plaques following a consultation that began back in 2008.  The Government decided that, based on the medical evidence received during the consultation, they were unable to conclude that the Law Lords’ decision should be overturned at this time, and therefore asymptomatic pleural plaques should not be compensable.  The Government clarified their position by explaining that any increased risk of a person with pleural plaques developing an asbestos-related disease arises because of that person’s exposure to asbestos rather than because of the pleural plaques themselves.  The Government committed to revisit the decision if new medical or other significant evidence were to emerge at a later stage.
Costs to the insurance industry
In January 2010 the Actuarial Profession’s UK Asbestos Working Party updated its previous estimates of the future cost of UK asbestos-related claims to the insurance industry.  The working party’s updated undiscounted estimate of the future cost of UK asbestos claims to the insurance industry for the period from 2009 to 2050 is £11bn.  Of this amount, £9bn relates to the period 2009 to 2040, which compares to the equivalent figure in the previous study of £4.7bn.  The main reason behind the working party’s doubling of its previous estimate is that the proportion of people contracting Mesothelioma that are subsequently claiming for compensation has doubled from around one-third in 2004 to nearer two-thirds in 2008.  One of the biggest causes of this increase, which was not previously expected, is likely to be the increased publicity regarding the ability of sufferers to claim compensation for asbestos-related diseases, as a result of the various legal developments discussed above.  

Rest of the world

Aside from the US and the UK, many other countries had industries involved in asbestos mining or use.  The major producers of raw asbestos during the twentieth century were Canada, the former Soviet Union and South Africa.  By 2002, Brazil, China, Kazakhstan and Zimbabwe were also major producers of raw asbestos.  Asbestos products were used in large quantities in most developed countries, many of which had introduced full or partial bans on asbestos use by the end of the twentieth century.  Alarmingly though, asbestos is still used and is not banned in many developing countries around the world.
Actuaries and asbestos
Actuaries have been involved in the assessment of asbestos-related liabilities for a considerable time.  An example of this was the significant actuarial involvement in the creation of Equitas as part of the solution to the problems faced by Lloyd’s of London in the early 1990s, where asbestos‑related claims were a significant contributing factor.
Actuaries typically use one of two types of approach when estimating asbestos-related liabilities. The first is a bottom-up approach, generally referred to as an exposure-based approach.  In this type of approach the underlying individual assureds and/or cedants insured are considered separately.  An estimate of each assured’s total asbestos liability is calculated and then allocated across the various years and layers of insurance coverage in order to estimate the ultimate cost to the (re)insurer in question.
The second commonly used approach is a top down benchmarking type approach.  Commonly used benchmarks include IBNR to outstanding claims and paid claims survival ratios, which look at how many more years the insurer can continue to pay claims at the current rate.
Recommended further reading

1. The Actuarial Profession’s UK Asbestos Working Party 2004 Paper : “UK Asbestos - The Definitive Guide”

http://www.actuaries.org.uk/__data/assets/pdf_file/0004/34969/Lowe.pdf 
2. The Actuarial Profession’s UK Asbestos Working Party 2009 Update Paper : “UK Asbestos Working Party Update 2009”

http://www.actuaries.org.uk/__data/assets/pdf_file/0008/165086/B12AsbestosWP.pdf
3. American Academy of Actuaries Public Policy Monograph: “Overview of Asbestos Issues and Trends” (December 2001)

http://www.actuary.org/pdf/casualty/mono_dec01asbestos.pdf
4. American Academy of Actuaries Issue Brief: “Current Issues in Asbestos Litigation” (February 2006)

http://www.actuary.org/pdf/casualty/asbestos_feb06.pdf
5. Measurement of Asbestos Bodily Injury Liabilities (Cross S and Doucette J, Casualty Actuarial Society, June 1994)
http://www.casact.org/pubs/forum/94sforum/94sf161.pdf
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