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Big Players… 

The future for NIHL claims 

Current position 

…are getting bigger! 

The future for NIHL claims 

Current position 
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NIHL are now big business with private investors 

The future for NIHL claims 

And with this comes exposure to market volatility… 

For both Claimant and Defendant advisors… 

The future for NIHL claims 
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Poor quality Audiology in a hotel… 

…or in your house 

The future for NIHL claims 

Real Limitation concerns 

“Just tell the solicitor 18 months, 

or he will not take your case on.” 

The future for NIHL claims 
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Repudiation rates are high 

BC Legal data 

The future for NIHL claims 

Claimant costs are high 

The future for NIHL claims 
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Key factors which control cost: 
 
 

1. Volume. 

 

 

2. Repudiation Rate. 

 

 

3. Cost Per Case. 

Examine how key changes may impact on the key factors 

The future for NIHL claims 

What changes over the next 12-24 months may impact on those key factors? 

 
• LASPO changes will bite. 

 

• Claimant Settlement Packs and Schemes 

 

• Changes to “the Guidelines.” 

 

• Audiologist only schemes. 

 

 

The                                              propose the following: 

 

 

• Medco style reporting in NIHL. 

 

• Extension of MOJ Portal to Multi Defendant claims. 

 

• Fixed fees in NIHL claims. 

 

Need to examine how these might impact on future of NIHL claims market. 

The future for NIHL claims 
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Medco Reporting 
 
 

 
 
 
 
 

 
 
 

 
• Same experts. 

 
 
 

 
 

• Which experts would be on the database and pay the £75,000 or £40,000 fee to be on it? 

 

• Perhaps the same experts we see now? 

 

• Would insurers have access to own audiograms and or medical evidence? If so then why a Medco 

database? 

 

• Concerned such a move would negatively impact on the repudiation rate. 

The future for NIHL claims 

Medco Reporting- Current experts 

The future for NIHL claims 

The diagnosis rate for NIHL is increasing 

2009 

Yes/No 

2014 

80%/20% Yes/No 
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Problems with the Guidelines 
 

• What are the Guidelines? 
 

1. Limited scope 

2. It is 2015, we are no longer seeing the “normal cases” 

3. They are very simplistically applied by experts 

4. 25th, 50th and 75th Centile only 

Current Medical experts/Audiologists  

The future for NIHL claims 

Modifying Criteria 

The future for NIHL claims 
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Audiologist only Scheme? 

Coles/Lutman Guideline diagnosis? 

The future for NIHL claims 

It certainly is… 

Audiologist only Scheme 

The future for NIHL claims 
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…definitely so… 

…seems to meet the Guidelines.. 

Audiologist only Scheme 

The future for NIHL claims 

…but what about 

Modifying Criteria 2 of 

the Guidelines? 

Blue Line - - - Ageing 

data 87th Percentile. 

 

 

 

 

 

 

 

 

4kHz, the most noise 

sensitive frequency, 

unmoved from age 

data exactly matched 

at 8kHz. 

 

 

 

 

 

Only loss at 6kHz see 

Pascoe v MOD 

Audiologist only Scheme 

The future for NIHL claims 
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Audiologist only Scheme 

Single Audiometry 

The future for NIHL claims 

Audiologist only scheme/Settlement Packs 

The future for NIHL claims 
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• NIHL Diagnosis more than just an audiogram 

Audiologist only scheme/Settlement packs 

The future for NIHL claims 

Audiologist only scheme/Settlement Packs 

The future for NIHL claims 

1. Audiologist not competent to diagnose NIHL 

2. Need to be able to rule out other competing causes 

3. Need to examine medical history, ototoxic medication, impact of medication on late 

onset tinnitus 

4. The audiogram may be Coles compliant, but so was Hughes, Pascoe and Holloway 

5. Not competent to consider disability and the impact of loss at individual frequencies 

6. Not competent to recommend hearing aids on NHS. There is a risk of Claimants under 

compensated 

7. How many Audiologists can be agreed? Would this cope with volume? 

8. Can a Claimant Solicitor reasonably agree to accept an offer, or reject the claim, 

without an ENT opinion? Do professional duties require it? Sceptre of professional 

negligence claims 

9. Can all Defendant questions be dealt with by an Audiologist? Issues of symptom onset 

etc.? 

10. The problems with Guidelines identified above and reliance on single audiograms 

11. Can they assess tinnitus? 
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Audiologist only scheme/Settlement packs 

• This would be the first an insurer would see. 

 

• The claims with unsupportive medical evidence, no insurance traced, no employer confirmed on IR or 

obvious limitation entry in medical notes may never be seen 

The future for NIHL claims 

Settlement Packs 

• 44% of claims withdrawn for no real reason. Likely these claims would not be seen. 

 

• Would remove a huge admin burden on insurers. 

The future for NIHL claims 
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Settlement Packs Limits- You have to trust contents 

• A body of medical opinion that states unilateral tinnitus is not noise related. 

 

• Remember “18 months?” 

The future for NIHL claims 

Settlement Pack Limits- You have to trust contents 

The future for NIHL claims 

“Just tell the solicitor 18 months, 

or he will not take your case on.” 
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Let LASPO bite? 

 

 
 

• Claimant lost success fee on profit costs but can take up to 25% of damages. 

 

• Claimant no longer liable for defence cost on lost cases- Qualifying One Way Costs Shifting 

(“QOCS”) 

 

• Applies to post April 2013 cases. 

 

• Impact not fully seen in litigation yet, as cases have 3 years  before issue. 

 

• Easy way to make up the shortfall of 62.5% success fee on profit costs? 

 

• Add more onto your Bill. 

 

• Recent North West Judiciary Meeting indicated that District Judges felt profit costs were 

being presented at 30+% more than they had been on pre LASPO cases. 

 

• These cases do not take any more time to bring. 
 

The future for NIHL claims 

 

• What we do know: 

 

• Lower returns have not impacted on volume: 
 

LASPO - Effect on volume 

The future for NIHL claims 

LASPO 
EL/PL Portal 

Stock of Pre- 
LASPO claims 

Quindell claims 
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• Limited evidence in a more carefree approach to litigation on QOCS cases? 

LASPO- Claimant care free attitude to litigation 

The future for NIHL claims 

LASPO bite increasing interest in PSLA awards due to an interest in a 

“a cut of the pie”? 
 

• Not as much of an issue in RTA claims. A minor whiplash injury is worth £2-2,500. 

 

• However NIHL claims are currently settled at much reduced sums for risk: 
 

• How better to make up the shortfall of 62.5% on profit costs than by taking 25% of an increased damages 

sum? 

The future for NIHL claims 
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• Some evidence of increasing interest in higher PSLA awards where risk on Claimant is less: 

 
 
 

 
 
 
 
 
 
 
 
 

• Here Judgment was entered and we received papers too late to set it aside. We had to agree 

quantum with no risk. 

 

• We ended up paying £12,000. 

 

• QOCs reduces risk and it is potential other changes might reduce the risk on a  Claimant further. 

 

• Real potential for damages and litigation rates to go up. 

LASPO- Increasing interest in damages award as risk lowers 

The future for NIHL claims 

Extending the MOJ Portal  

 
• Less than 10% of total claims enter the Portal. 

 

• Less than 10% of single Defendant claims  in the Portal settle in the Portal. 

 

• Concession of breach of duty in the Portal compromises potential limitation  

 

• Extending it further to Multi Defendant  

claims will not improve the settlement  

rate and it works for no party: 

 

• Potentially give Claimants a  chance to  

claim increased fee for a failure of insurer  

to settle within Portal timescales. 

 

• Some insurers for some risks may be  

prepared to make apportioned offer and 

take the risk of full Portal fee. 

 

• Not the answer to problems. 

The future for NIHL claims 
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Fixed fees in NIHL claims 
 

EL/PL fixed fees 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

• Insurers accept that the level of fixed fee will be higher than in EL/PL claims for the following reasons: 

• Multi Defendant. 

• Causation. 

• Breach. 

• Limitation arguments. 

• Insurance histories 

• 20 years of exposure to investigate and to defend. 

• NIHL claims will be the most lucrative fixed fee in the market place and volumes are unlikely to reduce. 
 

The future for NIHL claims 

Fixed fees in NIHL claims 

Fixed Fees in NIHL Claims- Established Procedures in place to generate claims that will not be 

disbanded 

• If profit margins reduce, increased volume can maintain income levels. 

The future for NIHL claims 
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• Law Society at ABI event indicated that they were not currently prepared to support fixed fees in these 

complex cases until there is some certainty around how much time each stage takes. 

• To deal with this we put together a model that may offer that security and be acceptable to both side. 

Fixed fees in NIHL claims  

The future for NIHL claims 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

• Based on EL/PL model, but with higher fees. 

• Also includes a higher return to the Claimant the more points are taken by a Defendant in litigation and 

the longer that point remains in issue.  

• This encourages a Defendant to nail their “colour to the mast”. 

• More litigation more return- model shows this. 

• Coupled with QOCS likely to promote litigation volumes. No risk and improves recovery. 

• More damages more return as success fee now comes from damages. 

• Fixed fee also encourage Defendants to defend  Screenshot Keoghs approach in RTA 

• Would we not run many more limitation cases if we knew our maximum costs exposure was  £11,000? I 

would 

Fixed fees in NIHL claims 

The future for NIHL claims 
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Fixed fees in NIHL claims 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
• What behaviours does this model drive? 

• More return for Claimants for litigation and the longer litigation continues. 

• More return the higher the damages award. 

• Will it encourage Defendants to defend more cases? £10,000 to run a Limitation only hearing?  

The future for NIHL claims 

Fixed fees in NIHL claims Care free attitude to  

litigation from Defendant? 

“In the event that fixed fees are 

introduced to NIHL claims, 

might we not run more 

limitation hearings, safe in the 

knowledge that even if the 

Claimant performs well, the 

cost to the insurer client will be 

relatively limited and other 

issues can be taken on another 

day?”  

The future for NIHL claims 
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Obviously if damages stay the same, repudiation rate stays the same and we pay less in costs there is a 

saving to the insurance industry. 

 

Is this likely? 
 

• QOCS- No cost risk. 

• Claimants Solicitors have an interest in damages. 

• LASPO loss of income has not reduced claims volumes. Unlikely Fixed Fee in NIHL would impact on 

volumes either. 

• NIHL are drastically under settled. 

• Medco- Would this leave us tied to one expert? 

• Would there be limits placed on second audiometry by Settlement Packs/Portal or Fixed Fee regime? 

• Would there be limits placed on expert evidence by Settlement Packs/Portal or fixed fee regime? 

• Will repudiation rates go down? 

• Will damages go up? 

• Even if fixed costs reduce spend per case, how does this impact on future insurer spend? 
 

What then is the impact of variations in the existing model? 
 
 
 

What behaviours do the proposed changes promote and what is the potential  

impact on actuarial predictions?  

The future for NIHL claims 

Impact on insurer cost of various outcomes 

The future for NIHL claims 
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How the various factors interact 

The future for NIHL claims 

• So what does that mean for Actuaries? 

• What can we tell from the claims market and behaviour prediction for future case spend? 

• Depends whether fixed fees are adopted. Civil Justice Council have picked up so looks likely. 

• Depends on rates agreed but this will always be the most potentially lucrative area of volume 

work. 

• Good basis to believe that litigation rates will go up and damages payments will go up. The 

extent to which remains to be seen 

• The two will be certain if insurers do not retain right to get own expert evidence. 

• Fixed fee negotiations will be crucial and it remains to be seen what is given away in negotiations 

in return for seemingly lower costs. 

• How the Guidelines are amended will be important. 

• Can you reduce your reserves and reserve projections any time 

soon? I think not. 

• Is NIHL the new whiplash? No, we are dealing with a limited  

pool and new claims are not created in volume every day.  

 

The day will come! 

Conclusions 

The future for NIHL claims 
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Questions? 

The views expressed in this presentation are those of invited contributors and not necessarily those of the IFoA. The 
IFoA do not endorse any of the views stated, nor any claims or representations made in this presentation and accept 
no responsibility or liability to any person for loss or damage suffered as a consequence of their placing reliance 
upon any view, claim or representation made in this presentation.  
 
The information and expressions of opinion contained in this publication are not intended to be a comprehensive 
study, nor to provide actuarial advice or advice of any nature and should not be treated as a substitute for specific 
advice concerning individual situations. On no account may any part of this presentation be reproduced without the 
written permission of  the author Gary Brankin, BC Legal. 
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