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Update from the UK deafness working party
Recent claims experience — Philip Jacob
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Recent experience — monthly notifications
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Update from the UK deafness working party
Impact of the Quantification Guidelines on NIHL Claims —
Darren Goldthorpe
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Assessing Disability — the present
* The DHSS method of assessing disability is used:

46.  An authoritative detailed discussion of the quantitative assessment of
hearing loss for compensation which included an historical overview was
published in 1992 (12). This confirmed that different approaches have been
proposed at different places and times over the last 60 years with as yet no
consensus reached. It concluded that, for medico-legal purposes. pure tone
audiometry remained the most appropriate method for supporting a
diagnosis of sensorineural noise-induced hearing loss ie from the overall
> 5 pattern of the tracing including the characteristic notch or bulge at 3. 4 or 6
Department for kHz, and that assessment of hearing disability should be by measuring
hearing threshold level in dBs averaged over 1. 2 and 3 kHz. This approach

WOI'k and PenSionS has been adopted in the UK courts.

* Hearing averaged at 1-3 kHz in each ear.

- Better ear weighted to reflect that it will ‘assist’ the worse hearing ear

and compared with expected age related loss S
)

07 April 2016 6

Institute
and Faculty
of Actuaries




07/04/2016

Assessing Disability — the present
+ The DHSS method of assessing disability is used:

Right Ear Len Ear Comparison
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* Hearing averaged at 1-3 kHz in each ear.

* In claims the loss is compared with age related loss and .
a reduction made. LaSh
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Assessing Disability — the present

[ ar  [Moem 17.00 4B
Frequency Right Left AAHL 8.67 dB
1kHz 15 dB 30dB
MNIHL 8.33dB

2kHz 20 dB 20 dB
3kHz 15 dB 10dB
Avg. 16.67 dB 20.00 dB

# Hide calculation steps

NIHL

AAHL determined by using the superior percentile as 75th percentile and age rounded to closed match for data set as 60

= OBHL
={ {4 x Average in Better Ear ) + [ Average in Worse Ear ) )/ 5
=(4x1667dB)+(2000dB)/5
=17 dB

= AAHL determined as 9 dB

= NIHL=17 dB - 9dB

=8dB
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Assessing Disability — the problems

* Very arbitrary method and ignores the impact of other conditions, it
assumes all damage left after deduction for age is noise related.
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Assessing Disability — the future

* The Lutman, Coles and Buffin Guidelines (the quantification
guidelines) were formally published in February 2016 but have been
available online since October.

http://onlinelibrary.wiley.com/doi/10.1111/coa.12569/abstract

* They make calculation of loss entirely dependent upon the level of
loss seen at 4 kHz.

* No damage at 4 kHz is going to make a significant overall loss

unlikely.
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- Most people agree that it will lower level of loss. RN | pd oy
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http://onlinelibrary.wiley.com/doi/10.1111/coa.12569/abstract
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Assessing Disability — the future

+ Introduces a new comparison line for calculations

N
A HTL 20 25 15 20 15 15 14
B HTL Anchor 15 20
C  AAHL 6 & 4 8 14 21 24 29
D  Misfit values at anchor points 11 -9
E nierpolated misfit values 4 1 B 5
[ F  Adjusted AAHL 15 12 15 19 18 20
G Audiomeiric Bulge 1] 8 o -4 -4 (1]

* The large gaps seen under the DHSS method will always reduce.
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Assessing Disability — the future

* In theory this should reduce disability, particularly where there is an
excess loss unlikely to arise as a result of noise damage

Right Ear LeftEar
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http://onlinelibrary.wiley.com/doi/10.1111/coa.12569/abstract

Assessing Disability — the future

« But there will be cases where the loss increases under the new
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Assessing Disability — the future

* There are also gaps in the paper.

+ Although it gives guidance on how to calculate loss on one ear it is
completely silent as to how a binaural calculation will be made.

* Professor Lutman has indicated that better ear weighting should

remain but has yet to commit to a methodology.

 This is a significant defect and will lead to uncertainty.

* There are already various arguments springing up, particularly

surrounding how the ‘better’ ear is determined.
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Assessing Disability — the future

* Which is the better ear — an extreme example:

Comparison Comparison . .
+ Right Better:
o 0
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= 2 L 0dB loss
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* How any software determines ‘better ear’ will have abig ..
impact. RN
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Assessing Disability — the future

* BC Legal have identified eight different methods of calculating
binaural disability — until a definitive method is selected market wide
analysis isn’t possible with any degree of certainty.

» Desktop Claims Supervisor application allows for analysis of resulting
loss across all of these methods.

* Will there be a flurry of De Minimis arguments?

* Bear in mind that a claim cannot be De Minimis if there is a diagnosis
of Noise Induced Tinnitus.
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Assessing Disability — the future

Expect further debate on late onset tinnitus.

5. TINNITUS

110. Tinnitus is a common symptom in the adult popu]ation occwrring at
some ume in about 30% of adults and i 1ncreasmg in prevalence with age

Tlnmtus whlch starts more than a year after exposu.re to noise has ceased is

unlikely to be due to noise. Tinnitus is sub_]ecnve and cannot yet be

Recent evndence suggests that tmmtus has little effect on ﬂle ability to hear
in everyday life (31, 32). [If hearing threshold is plotted against speech
audiometry the scatter is the same in the presence or absence of tinnitus.]

Department for Work and Pensions Cm 5672
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Assessing Disability — the future

Expect further debate on late onset tinnitus.

The possibility that the onset of noise-induced tinnitus might be de-
layed by months has been raised because studies in laboratory animals have
shown that degenerative processes initiated by the noise exposure continue

ARE in central auditory pathways after termination of the exposure (Kjm et al.,
MILITARY 1997; Morest et al., 1998). Although degenerative changes in afferent path-
o SERVICE ways will most likely not affect auditory thresholds, it is possible that they
| o could contribute to other central processes such as tinnitus. The time re-
uired for this reorganization might vary across individuals and potentiall
could be a long-term process. However, as the interval between a noise
exposure and the onset of tinnitus lengthens, the possibility that tinnitus
will be triggered by other factors increases. A more complete understandin
of the mechanisms by which tinnitus is generared will be needed before the
existence of delayed onset of noise-induced tinnitus can be confirmed or
rejected.
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Assessing Disability — the future

* We have seen previous evidence of coaching:

asasssans
=

l Just tell the solicitor you

have ringing in your
2014, 09 12 11: 20: 34 ears, or he will not take

. . . . . . . - your case on.
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Assessing Disability — the future

+ Assuming 3dB or less to qualify as De Minimis:
— Increase from 24 DHSS claims to 51 on Full Method

— Increase from 54 to 136 if tinnitus issues can be addressed

—— 30
With Tinnitus 85
130
——————— 24
No Ti tus 51
68
0 20 40 80 80 100 120 140
MDHSS wFull mShortcut .
. H xgﬁgx nstitute

— Requires better ear determined at start of process. @G‘Eﬁ% e
e | of Actuaries
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Assessing Disability — the future

* Assuming 3dB or less to qualify as De Minimis:
— Increase from 24 DHSS claims to 42 on Full Method (-9)

— Increase from 54 to 114 if tinnitus issues can be addressed (-22)

o h

24
No Tinnitus 42
68
0 20 40 60 80 100 120 140
W DHSS wmFull mShortcut

— Better ear determined at end of process. qﬁ%’\ Institute
BT | of Actuaries
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Assessing Disability — the future

+ Assuming 5dB or less to qualify as De Minimis

50
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- Reduction from 238 (165+73) to 193 (134+59). P
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Assessing Disability — the future

* Choosing the right case to argue De Minimis using the LCB guidance
Is essential:
— We do not want a case with accompanying tinnitus to start with

— We do not want a case with large losses at 4 kHz

— Ideal case
Right Ear LeftEar
o o
.n .ﬂ I
20 20 —
20 S O o =~
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Assessing Disability — the future

+ Choosing the right case to argue De Minimis using the LCB guidance
IS essential:
— We do not want a case with accompanying tinnitus to start with
— We do not want a case with large losses at 4 kHz

— Loss is only 3.93db but big loss at 4 kHz allows more argument.
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Assessing Disability — the future

07/04/2016

* There needs to be a thorough analysis of the cases, rushing off just
because a software package says 2 dB loss on the final output without
further thought could undermine the paper.

* Alot of Defendant’s are running De Minimis arguments badly.
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Assessing Disability — the future

THE NIHL No disability | NHLof up | 3B NIHL 3B NIHL averaged | Little or no NIHL | Average of 2,028 NIHL
within 13 | to 1.6 dB aversged over 1- | over 1-3 kHz at 1-3kHz, Loss of | between 3- averaged over
kHz averaged 3KkHz. 101508 | bilaterally. up to 1508 at 548 NIHLover | 1-3 kHz.
frequency | between 13 | loss at akHz. Mo lasses at 4 or akHz. 13 kHz and
range kHz. 6kHz. ‘some

1108 NIHL at damage’ at 4
S4B MIHLat | akHz in the and 6 kHz.
akHz. right ear and
16 dB NIHL
in the left
TINNITUS NO NO NO SLIGHT and noise SLIGHT not noise | SLIGHT not No
induced induce noise related.
AIDS Alds Alds by 2-5 years. for Hearing Alds | Aids accelerated by
5 years
cLsoL/ 7 /David | Roberts Roberts Jackson | Michael Lawin Roberts Jackson | Slater & Roberts

COUNSEL Harris Jackson Limited / Alistair | Solicitors / Joe Limited / Mr Gordon / Jackson

Limited / wright wynn Vanderpump Elizabeth Limited / Mr
Timathy Marshall Vanderpump
Grace

DF SOL/ Dolmans/ | Ciyde & Cof | DAC Beachcroft | Weightmans/ DWF/Miss Sutton | Clyde &Ca/ | DAC

COUNSEL Boug Doug Cooper | /Doug Cooper Richard Seabrook Paul Higgins | Beachcraft
Cooper / Wir Gregory

CLAIMIANT M Professor Mir Zeitoun Wi Lioyd Professar Aomer | Mr Tomkinson | Mr Manjaly

EXPERT Tomkinson | Homer

| DEFENDANT | Mr Jones Professor Mr Jones Professor Lutman Wi Jones No Expert No Expert
EXPERT Lutman
DE MINIMIS?
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Assessing Disability — the future
?Exﬁf:rl:sonsdicimn

Roberts Jackson Wins Landmark De Minimis Hearing Loss
Case - https://Inkd.in/dr8TQj8

Henry Vanderpump
| l I | 'l Barrister at St Johns Buildings Chambers

Overcoming de minimis arguments
in NIHL

March 10,2016 * 280 Views + 14 Likes * 5 Comments

Roberts Jackson Wins Landmark Hearing Loss Case
robertsjackson.co.uk

The County Court in Birmingham has provided
its judgment on the controversial issue of de
minimis in noise induced hearing loss claims in
the case of Childs v Brass & Alloy Pressings
(Deritend) Ltd (D] Kelly 21st December 2015
Birmingham County Court). Henry Vanderpump
represented the Claimant instructed by Roberts z‘gg
Jackson solicitors. %
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Assessing Disability — the future

+ Expect new methods to be suggested

o Feekkeekkkekgcreenshot from symposium — all frequency method*****
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Experts largely instructed by Claimant’s have already prepared papers
seeking to discredit guidelines:

Is it reasonable to use 1 and 8 kHz anchor points in the medico-legal e
diagnosis and estimation of noise-induced hearing loss? a
Ali, S.* Morgan, M." & Ali, U.L* z
*Otolaryngology Clinic, The Park Hospital, Sherwood Lodge Drive Arnold, Nottingham, UK 'Departrent of Otolaryngology - Head and -
Neck Surgery, University Hospital, Nottingham, UK *Graduate Entry Program, Medical University of Silesia, Katowice, Poland ;
Accepted for publication 12 December 2014 -
Clin. Otwlaryngol. 2015, 40, 255-259 A
o
m
Background: In the United Kingdom, use of 1 and 8 kHz Obijective of review: Is it reasonable to use 1 and 8 kHz
as anchor point frequencies has been recommended forthe  anchor points in the medico-legal diagnosis and estimation
medico-legal diagnosis and estimation of noise-induced of noise-induced hearing loss?
hearing loss. There appear to be four assumptions behind Type of review: Medico-legal.
Institute
and Faculty
of Actuaries
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Expect damages inflation from more serious attempts at claiming
hearing aids.

If you are pursuing a claim for NIHL in the workplace, in advance of the claim
being settled, will provide you with state of
the art hearing aids. Your exact requirements will be assessed, adjusted and
fitted by a fully trained and experienced audiologist either by your attendance
at a local clinic, or by the audiologist attending you in your home. The cost of

the services will form part of your claim for damages.

Furthermore, will provide the finance for the
hearing aids. If ultimately your claim for damages is not successful, there is
nothing for you to pay as the loan is protected by insurance. If successful, the
cost on the loan will be paid for from your recovered damages settlement.

Institute
and Faculty
of Actuaries

07 April 2016 30

15



07/04/2016

Update from the UK asbestos working party
Survey 2015 vs. 2009 market estimate
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Survey 2015 vs. 2009 market estimate
Insurance costs 2009 to 2014 (Em)

£2,500m
£2 m
000 m2009-2014 Projected
(Scenario 23 & Scenario 2B)
£1,500m
m2009-2014 Actual - Implied
Settled (Notified No. claims x
£1.000m Settled average)
= 2009-2014 Actual - Incurred
(Notified No. claims x
£500m Incurred average)
?ﬂﬁky Institute
£0m BN | ety
07 April 2016 Assumini g the 2015 survey covers 80% of the insurance market 32
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Survey 2015 vs. 2009 market estimate
Insurance costs 2009 to 2014 (Em)
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m Scenario 23/ Scenario 2B ®Implied settled basis (Notified x Settled) = Incurred basis ﬁi@j&

07 April 2016 Assuming the 2015 survey covers 80% of the insurance market 33

Survey 2015 vs. 2009 market estimate
Mesothelioma

Number of claims (includes nils) Average Claim Size (£) (includes nils)
4,000 £100,000
3500 £90,000
£80,000
3,000
£70,000
2,500 £60,000
2,000 £50,000
1500 £40,000
£30,000
1,000
£20,000
500 £10,000
R £0
2009 2010 2011 2012 2013 2014 2009 2010 2011 2012 2013 2014
m Scenario 23*  mSurvey m Scenario 23* m Settled basis @ﬁg‘ Institute
# Incurred basis %@‘% S ACtuarics
07 April 2016 * Assuming 23% nil rate based on 5yr weighted average from Survey 2015 34
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Update from the UK asbestos working party
Mesothelioma deaths
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Mesothelioma deaths

Age-cohort model - Nielsen et al (2013)

* No constructing exposure measures and no projecting of future populations.
* Inspired by the chain ladder methodology.

- Basically an age-period-cohort model using a GLM in R to fit parameters.

+ Similar forecasts produced for age—cohort model and the age—period—cohort
model, so used age—cohort model.

 Simplifications taken : Discards cohorts younger than 1966, no future cohorts
and only projecting ages 35-89.

+ Provides a simple benchmark method, checking the robustness of other more
sophisticated methods. L85
L)
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Mesothelioma deaths
Actual experience up to 2013 and all recent projections
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Mesothelioma deaths
Actual experience up to 2013 and rescaled projections
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Mesothelioma deaths
Distribution of actual age by year of death
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Mesothelioma deaths

Average age: HSE (2015)* vs. experience
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Update from the UK asbestos working party
Key points and plan for next year
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Key points and this year’s work
Key points

+ After 5 years our market estimates are reasonably in line at the total level.
* However we are beginning to see deviations from our assumptions.

— The propensity for mesothelioma sufferers to make a claim.

— Age of mesothelioma claimants.

* GB male mesothelioma deaths still to peak

Key questions still: When will deaths peak? How will they run off from the peak?

HSE recalibrated their “non-clearance” model. The peak is one year later (in 2016)
and 1% higher (at 2,008 deaths) than their 2013 projection.

Nielsen et al (2015) has a peak in 2017 of 2,079 deaths. 25,

L)
AWP models based on deaths up to 2008. e
07 April 2016 42
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Key points and this year’s work
What is the AWP doing?

« Investigating initial findings and potentially a new insurance market estimate
for GIRO 2016.

— Focus on the estimation of mesothelioma deaths and propensity for mesothelioma
sufferers to make a claim.

— Looking at recreating the Nielsen et al and HSE 2015 models.

+ Continue to collect market data to support a new market estimate.
— Announced via the Gl newsletter and on the IFOA website.
— Deadline is 22 April.
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Expressions of individual views by members of the Institute and Faculty of
Actuaries and its staff are encouraged.

The views expressed in this presentation are those of the presenter.
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