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Dear Martin
The Occupational Pension Schemes (Employer Debt and Miscellaneous Amendments) Regulations 2010  (SI 2010/725)

Thank you for your letter of 9 August about these new regulations.

“Updated Liabilities Assessment” definition
Regulation 5(8) of the Employer Debt Regulations
 provides that the liabilities of the scheme are any liabilities in respect of accrued rights and pensions.  Regulation 5(14) provides that an updated liabilities assessment may be prepared for the purposes of regulation 5(8).  Therefore an updated liabilities assessment only has application in the context of regulation 5(8). The corollary is that an updated liabilities assessment has no freestanding role of its own.

In coming to a view on the definition of updated liabilities assessment, the only issue is whether the definition can be read as applying in a meaningful way to regulation 5(8).  The policy intention is that the actuary should use the updated liabilities assessment to adjust the scheme’s liabilities from the position at the most recent valuation to the applicable time and our view is that the definition does meet this intent.

Form of required certificates
The requirement to use a revised certificate for calculations carried out on or after 6 April 2010 in respect of cessation events occurring before that date is not in itself a retrospective change.  Your concern is about the effect of the new definition of “updated liabilities assessment” on the certification process.  In our view, the new definition of “updated liabilities assessment” continues the policy of allowing the actuary to adjust the scheme’s liabilities to the position at the applicable time.  As such, the calculation and certification of a pre 6 April debt should not be affected.

Other outstanding employer debt issues

The Government considers there may be merit in allowing further flexibility under the section 75 employer debt rules – for example, in certain circumstances allowing for restructurings across multiple employers within a wholly owned corporate group where guarantees are put in place to stand behind the debt. It intends to explore options further with stakeholders to ensure any proposals introduced in the future are robustly tested and member protection is maintained.  As part of this work the other technical issues you mention in this section of your letter will also be considered.
This letter should not be taken as an authoritative interpretation of the law.  Such an interpretation can only be provided by a court.
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