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Overview

 Is there one concept of “governance”?

 Internal controls and risk management

 Key risks

 Trustee powers

 Section 251 Pensions Act 2004

 RPI to CPI



Governance

 Section 249A Pensions Act 2004 - requirement for internal 
controls

 The Occupational Pension Schemes (Internal Controls) 
Regulations 2005

 The Pensions Regulator 

- Codes of Practice

- statements

- consultations and reports
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s249A (1) The trustees or managers of an occupational pension scheme must establish and operate internal controls which are adequate for the purpose of securing that the scheme is administered and managed(a)     in accordance with the scheme rules, and(b)     in accordance with the requirements of the law.Cop’s provide practical guidelines on the requirements of pensions legislation and set out the standards of conduct and practice expected of those who must meet these requirements.



The Pensions Regulator

 November 2009

- Occupational pension scheme governance (a report on 
the 2009 scheme governance survey)

- Good governance – keeping pensions safe (a 
statement to scheme trustees)

 December 2009

- Consultation on revised guidance on internal controls

 Regulatory Code of Practice No. 9 – Internal Controls
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Presentation Notes
December 2009 Consultation – the revised guidance replaces the original version published in Feb 07 and is designed to complement the CoP on internal controls



Internal controls and risk management

 Regular risk assessment exercises

 Understand the importance of adequate internal controls

- awareness of fiduciary obligations to beneficiaries

- formal procedures:

- documented controls

- risk register

- policies
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Adequate internal controls are a key feature of a well run scheme and underpin quality governance.Risk assessment – identify whether existing systems of internal controls is still fit for purpose.  Recognise that risk management is an ongoing process.  Continual review of exposure to new and emerging risks.See Dec Consultation p15 – Table 1: Principles for developing an adequate internal controls framework



Internal controls and risk management

 Identify risks

- regular consideration of nature and extent of internal 
and external risks

 Evaluate and assess impact of risks

- develop process, consider impact and probability

 Manage risk

- ensure sufficiency of internal controls

- recognise that internal controls do not eliminate risk



Internal controls and risk management

 Effective monitoring of controls

- regularly monitor effectiveness of internal controls

- ensure controls kept up to date



The scheme risk management cycle

Identify
risks

Produce 
action 

plan

Set 
objectives

Define success 
criteria

Assess 
risks

Implement 
action plan

Monitor 
performance



Key Risks

 Lack of knowledge and understanding

 Conflicts of interest

 Adviser relationships

 Poor record keeping

 Employer covenant

 Investment risk

 Ineffective retirement process
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Presentation Notes
Knowledge and understanding – PR’s e-learning Trustee toolkit.  Importance of training.  Familiarity with important documents (e.g. trust deed and rules, member booklets, statement of investment principles, other policy docs relating to admin of scheme).  Code of Practice no 7 – T’s should review annually their own knowledge and understanding and undertake training as required.Pensions Regulator has published guidance specifically in relation to managing conflicts of interest.  T’s should have a conflicts policy, maintain a register of conflicts, T declaration upon appointment re: awareness of potential conflicts, conflicts as an agenda item.  Be mindful of potential occurrence of adviser conflicts.Advisers – controls to manage appointment, delivery of information, advice and services.  Ensure advisers are suitably qualified, understand terms and scope of services, access to key personnel, clear lines of communication.  Consider review and audit of advisers.  In May 2008 the PR issued best practice guidance on key issues for Ts to consider in their relationships with advisers.Poor record keeping will result in a risk to members’ benefits and financial risk.  Ensure accurate and complete membership data and records are maintained.T’s (esp. defined benefit) must understand strength of E’r covenant and watch out for material changes to it.  Deterioration may result in the non-payment of contributions.  PR has clearance guidance providing an overview on how to assess changes in the E’r covenant.  Often changes to the legal covenant itself may not be poss. Without the agreement of Ts – therefore Ts need to fully understand immediate and long term implications of consenting.Underlying approach to investment management will be fundamentally different re: DC and DB schemes and therefore so will the nature of risks.Ts should assess the adequacy of their scheme’s retirement processSee table on page 10 of CoP9 for eg’s of Risks and possible types of control



Rule changes and trustee powers

 Trustee considerations

 Scope of power

 Trustee role

 Formalities

 Statutory requirements



Trustee considerations

 What should Trustees consider when asked to exercise 
their power of amendment?
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Presentation Notes
 In Re Courage Group's Pension Scheme [1987] 1 WLR 495: discussion of general principles regarding the interpretation and exercise of  powers: the need to adopt a flexible and commercially sensible approach; the entrenchment of restrictions on the power of ; the protection of past service benefits. See also HR Trustees Ltd v German & Anor [2009] EWHC 2785, which followed Courage and also highlighted that attempts to bypass a restriction by introducing a new  power omitting that fetter are likely to be found ineffective (see Legal update, Scheme conversion from final salary to money purchase falls foul of restrictive  power).Municipal Mutual Insurance Ltd v Harrop [1998] Pens LR 149: consideration of purported retrospective effect of an  and the protection of vested interests.Bestrustees v Stuart, 10 April 2001: the need to comply with the formalities prescribed by the rule containing the  power; partial validity of an  which infringed a restriction on the power of , severing the defective aspects and giving effect to the  insofar as it did not infringe the restriction.Trustee Solutions Ltd v Dubery [2006] EWHC 1426 (Ch): the need to comply with formalities.Broadly, trustees or employers cannot making changes that could detrimentally affect the pension rights members have accrued in the past, unless certain conditions are met or the members agree to the changes. It is possible to amend members' future rights without fending these provisions Occupational pension schemes are established under trust. A scheme's governing trust deed usually contains a specific  to amend the scheme. Additionally, section 68  the Pensions Act 1995 (PA 1995) confers a statutory    in certain situations. In most cases, the scheme   contains restrictions that limit its use. There are also statutory restrictions on s, contained in section 67  the PA 1995. These came into force on 6 April 1997. They have subsequently been amended by the Pensions Act 2004 (PA 2004) with effect from 6 April 2006. 



Scope of power

 Limitations

 Construction

 Draftsman’s intention?
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Presentation Notes
Even a wide express power is likely to have some implied limitations on it. For example, any amendment to a pension scheme registered under the Finance Act 2004 (FA 2004) which would cause the scheme to stop being a registered scheme is unlikely to be within the scope of the amendment power.The key to determining the scope is to construe the amendment power in such a way as to give reasonable and practical effect to the scheme, bearing in mind that it is operated against a commercial background. In the words of Walker J in Re Mettoy Pension Trustees Limited ([1990] 1 WLR 1587), it is necessary to adopt a "practical and purposive approach" to construction, rather than a literal approach. In HR Trustees Ltd v German and another [2009] EWHC 2785, the court construed an amendment provision which included a fetter that "no amendment shall have the effect of reducing the value of benefits secured by contributions already made". The court held that the fetter prevented amendments which reduced the value of future final salary benefits which had accrued up to the date of the amendment. In practical terms, the fetter conferred an underpin which preserved the monetary value of the proportion of final pensionable pay which had accrued in respect of service to the date of the amemdment. Additionally, the case highlighted that attempts to bypass the restriction by introducing a new amendment power omitting that fetter are likely to be found ineffective.In evaluating the scope of an amendment power, the court will also look at the parties' intentions when the amendment power was first conferred. In PNPF Trust Company Limited v Taylor and others [2010] EWHC 1573 (Ch) (referred to as the Pilots case), Warren J examined whether an implied restriction on the trustees' amendment power prevented them amending the scheme rules to alter the ratio of employer and employee contributions by converting the scheme from a shared-cost to a balance--cost scheme. Warren J confirmed the rules were valid. He held that the trustees had been given a wide power  to set the scheme rules. It followed that it was in the reasonable contemplation of the parties that the power of amendment conferred on the trustee in the scheme rules should have "the widest possible scope". 



Trustee role

 Trustees are fiduciaries

- proper purpose

- relevant considerations
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Trustees are fiduciaries, and when exercising their amendment power, they must not do so with a motive which is ulterior to the scheme's provisions or with the object of benefiting a person other than a beneficiary. If trustees attempt to exercise a power in such a way that their conduct amounts to a "fraud on the power", the amendment is invalid. Trustees must operate the amendment power within the context of the purpose for which the power is given. In many pension scheme rules, the amendment power expressly allows for trustees or employers to exercise it retrospectively. Without an express power, the question arises whether there is an implied power to make retrospective amendments. The answer will depend on the construction of the trust deed and rules and, in particular, any restrictions on the amendment power. In HR Trustees, the court noted that while back-dating a rule change will not by itself lead to invalidity, the "touchstone" for evaluating the validity of a retrospective amendment is its fairness. An attempt to "re-write history" or validate an amendment which would otherwise by outside the scope of the power will not be valid. 



Formalities

 Deed or written resolution

 Written evidence of consent

 Any other requirements?

Presenter
Presentation Notes
In many cases, a deed will be required. But for some schemes, a written resolution by the relevant parties may be adequate.The key is that the amendment meets the formalities required by the amendment power (Bestrustees plc v Stuart [2001] 55 PBLR). In particular, if the consent of either the employer or the trustee is required, there should be written evidence of this consent. This is the case even if, as in Bestrustees, the principal employer and the trustees are the same entity.



Statutory requirements

 Section 67 Pensions Act 1995

- what does this protect?

 Section 91 Pensions Act 1995
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The statutory restrictions are:The regime applying under section 67 of the PA 1995 For contracted-out schemes, section 37 of the Pension Schemes Act 1993 (PSA 1993)The Modification Code makes clear that trustees should:Check to see whether the scheme rules allow them to make the amendment, and consider whether or not the modification is a proper use of that power. Section 67 does not import any new amendment power into the scheme.Decide whether or not section 67 applies to the scheme.Decide whether or not the proposed modification is either a protected modification or a detrimental modification.Identify all affected members.Take professional advice on the issues set out above.Before approving any modification, be satisfied that they have met all the legislative requirements. This includes the trustee approval requirement (section 67E, PA 1995).



Section 251 Pensions Act 2004

 From 6 April 2011: certain restrictions on payments to employers

 Resolution must be in interests of the members

 Procedure:

- pass initial resolution

- 3 months’ notice to members and participating employers

- pass section 251 resolution

 Power to make resolution may only be exercised once

 Must be exercised before 6 April 2011 
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251  Payment of surplus to employer: transitional power to amend scheme(1)     This section applies to a scheme which immediately before the commencement of section 250 was one to which section 37 of the Pensions Act 1995 (c 26) applied (see subsection (1) of that section, as it then had effect).(2)     No payment to the employer may be made out of funds held for the purposes of the scheme except by virtue of a resolution of the trustees under this section.This applies even if the payment is one proposed to be made in fulfilment of an agreement or arrangement entered into before the commencement of this section.(3)     Where the scheme was so expressed as (apart from section 37, as it then applied) to confer power to make payments to the employer out of funds held for the purposes of the scheme otherwise than in pursuance of proposals approved under paragraph 6(1) of Schedule 22 to the Income and Corporation Taxes Act 1988 (c 1), the trustees may resolve that the power—(a)     shall become exercisable according to its terms, or(b)     shall become so exercisable, but only in such circumstances and subject to such conditions as may be specified in the resolution.(4)     Where the scheme was so expressed as to confer power to make payments to the employer out of funds held for the purposes of the scheme only in pursuance of proposals approved under paragraph 6(1) of Schedule 22 to the Income and Corporation Taxes Act 1988, the trustees may resolve that the power shall instead be exercisable in such circumstances and subject to such conditions as may be specified in the resolution.(5)     In either case the trustees must be satisfied that it is in the interests of the members of the scheme that the power is exercised in the manner proposed.(6)     The power conferred by subsection (3) or (4)—(a)     may not be exercised unless notice of the proposal to exercise it has been given, in accordance with prescribed requirements, to the employer and to the members of the scheme,(b)     may only be exercised once, and(c)     ceases to be exercisable five years after the commencement of this section.(7)     The exercise of any power to make payments to the employer by virtue of a resolution under this section is subject to section 37 of the Pensions Act 1995 (c 26) as substituted by section 250.



From RPI to CPI

 Coalition Government policy:

- CPI will replace RPI

- detail unknown

 Statement by the Pensions Regulator – July 2010
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The DWP has published a statement about its plans to amend the statutory minimum levels for revaluing deferred pensions and increasing pensions in payment so these are linked to the consumer prices index (CPI) instead of the retail prices index (RPI).The next revaluation order applying to occupational pension schemes from 1 January 2011 will reflect the increase in the CPI in the 12 months to 30 September 2010. The order will be published in draft in November or December 2010. Increases to guaranteed minimum pensions, along with PPF and FAS compensation, will also be affected. For deferred members, revaluation will continue to be made by reference to RPI until the period covered by the 2011 order, when CPI will be used. However, although the statement confirms that references to price inflation in pensions legislation will be updated to reflect the change, there is no reference to any issues arising under section 67 of the Pensions Act 1995 in relation to pensions in payment. Some commentators have suggested that the change may amount to a detrimental modification under these provisions and the scheme actuary would be unlikely to be able to give an actuarial equivalence statement. In a ministerial statement issued on 8 July 2010, Pensions Minister Steve Webb confirmed the government's intention that the Consumer Prices Index should replace the Retail Prices Index as the measure for determining increases for all occupational pensions, not just public-sector pensions as was announced in the June 2010 Budget (see Legal update, June 2010 Budget: pensions).The change, which will be brought before Parliament "at the earliest opportunity" will have wide-ranging effects on private sector pension schemes, as well as changing the way increases to compensation paid by the Pension Protection Fund and the Financial Assistance Scheme are calculated.However, the effect on pension increases under occupational defined benefit schemes is likely to depend on how each individual trust deed and rules provides for pension increases.PR Statement: The impact of the changes is likely to be scheme specific.



Problems with the policy?

 Example one:

- “pensions in payment will increase in accordance with legislation”

 Example two:

- “pensions in payment will increase in accordance with the retail 
prices index”

 Example three:

- “pensions in payment will increase by reference to the Index”

- “Index” means “such index as the Trustees may adopt from time to 
time”
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In this case the Trustees can follow the new legislation.In this case the Trustees cannot follow the new legislation.In this case the Trustees have discretion. Link to amendment powers earlier in presentation.Comment from Dana Burstow (Allen & Overy): “It’s the law of unintended consequences for many. For those pension schemes that have  hard-wired in their rules the implication is that members will receive the better of the two – one  comply with the rules, the other  comply with statute. Surely this cannot be intended? The policy seems  have been introduced  ease funding burdens, not increase them. I act for a number of schemes with a hisry of merger where the benefit structures and rule drafting is hisric. Some sections hard-wire , while others don’t. So this could mean that colleagues sitting alongside each other working in the same business will now receive different benefits from one another for no good reason whatsoever. Madness!  do away with these unfairnesses and inconsistencies either the government must introduce the change only for future service (and this certainly does not seem  be what they are intending at the moment) or, if it is introduced  affect past service, make sure that the statury restriction on changing benefits is waived and schemes are enabled  make the change if they consider it appropriate. Even then there is bound  be a whole raft of unintended consequences arising.”



Conclusions



This presentation gives general information only and is not intended to be an exhaustive statement of the law. Although we have taken care
over the information, you should not rely on it as legal advice. We do not accept any liability to anyone who does rely on its content.
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